ERGEG Consultation on Draft Guidelines of Good Practice on Functional and Informational Unbundling (C06-CUB-12-04) 

Position of Východoslovenská energetika a.s., Slovakia 

Dear Sir or Madam, 
we appreciate the possibility to take position to the Draft Guidelines of Good Practice on Functional and Informational Unbundling, which was published on 30th of April 2007. 
Before making any comment to proposed Guidelines, we would like to stress, that one has to take the current valid legislation into consideration. Under legislation we understand the whole complexity of aquis in combination with national laws. We strongly believe that Guidelines must comply with legislation and can not go against it under any circumstances. 
In addition to this, by respecting the differentiation of legal force of legal norms, the interpretation of Guidelines can not lay down more duties and legal obligation than preceding valid legislation. 
Further to this, isolated actions in energy sector, while ignoring the other circumstances which massively influence the business in general, are under our opinion counterproductive. Only concentric action among all stakeholders can bring the desired result, which is open and well-functioning internal electricity market (IEM). 
By respecting the importance of effective unbundling, we see other obstacles on way to creation of IEM as well. We strongly warn that unbundling is not a remedy for all problems and that omission of other market elements would be very dangerous. 
At last but not least- we would like to point out the fact, that the current legislation governing unbundling issue was not fully implemented yet, thus any evaluation of current situation or proposals for further measures are very premature. Vertical integrated companies in major number of member states are just finishing the process of legal unbundling. We believe, that the effects of this process are to be seen and evaluated after longer period of time, for example in 3 years. This would be fair approach and relevant base for evaluation of current legislation.
Comments to Introduction: 

The statements about positive influence of ownership unbundling are lacking relevant evidence: taking the problems at the borders into consideration, some member states (UK, IT, E, PT) have ownership unbundled TSOs but are clearly below the 10% cross border capacity level recommended by the Barcelona summit. The Scandinavian market (ownership unbundled TSOs) is equally characterized by a lack of cross border capacity. This must be task for national regulators to create a effective regulation framework which will bring sufficient incentives for investments in grid infrastructure. We would welcome the ERGEG´s initiative in this direction. 
Using the arguments of “potential” violation of non-discriminatory behavior by the network operators is clearly in opposite to basic legal principle, that nobody can be sentenced only for his “possible” action. The other legal problem we see in institute of obligatory sale of company as such, because this would (at least under Slovak legislation) be understood as expropriation. We seriously doubt that strictly conditions, which are required by Slovak constitution, could be met. 
Many of topics, which are marked in Introductions as problems or challenges, can be solved by other instruments than ownership unbundling. Tool for implementing and tracking of informational unbundling is compliance program, which can be strictly controlled by a regulator. The role of national regulators is utmost important by setting an effective network tariffs as well. 
Comments to “Unbundling of functions”: 

G01- We believe, that well-functioning Compliance Program is a better tool for assuring the non-discriminatory behavior of network operator than „geographical separation“. 
G02- Basically, we agree with stipulation of independent decision-making process of network operator. But this must not lead to drop-out of financial control from Mother Company, such as approval of financial plan etc. 
G04- General restriction for employees of network operators to take part on any activities within the frame of integrated company goes fully beyond the reason and purpose of unbundling. As well as in G01, in compliance program enhanced and well observed restriction for shifting the sensitive information would lead to better result. 
Comments to „Unbundling of professional interest”: 

G08- Measures stipulated in this Guideline can not apply to all employees of network operator, only to those who are in management positions. 
It can not be a task for regulators to decide on labor-law questions, such as ending or change of labor relation of network operator’s managers. Beside of sensitive nature of labor relations, this is a clear task for civil courts. Interference to such operational questions by regulators is inappropriate. 
G09- We believe, that well-functioning Compliance Program is a better tool for assuring the non-discriminatory behavior of network operator than „re-branding“.
Comments to „Unbundling of decisions“: 

G11- Shared Services are not required to be executed by network operator neither be EU-Directive, nor the Slovak energy legislation. The utmost crucial elements are the prices for such services, which are to be controlled by national regulators. 
G14- Guidelines goes under our opinion beyond the valid legislation and thus can not be enforced. 
G15+G16- Network operator can not by fully independent in any financial decisions „what ever it cost“. Under the valid EU-Directive the mother company has right to control, for example the approval of financial plan. Any decision, which would go beyond such financial plan, has to be approved by mother company as well. 
Comments to „Compliance Programme”: 
Compliance program is to be understood as „Constitution of Unbundling“ in an integrated company. It contributes to company’s culture as an orientation tool in day-to-day business. Idea of annual implementation or detail description of all relevant and sensitive processes would lead to inflation of Compliance program and would it make more unclear. 
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