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I. Introduction

In April 2007 the European Energy Regulators published their Draft GGP on Functional and Informational Unbundling which focuses on the measures how to improve the effective implementation of the unbundling obligation in the current legal framework and therefore contribute to the effective competition in the European electricity market. The present draft Guidelines are what regulators consider is an appropriate way to realise functional unbundling.
Interested parties may comment on issues raised in the draft in particular on the recommendations and issues for consultation pointed out in the document during the two-month consultation period, which ends on 26 June 2007. 

CEZ, a. s. has covered in its Position Paper all the principal issues discussed in the draft paper which considers to be the most suitable solution how to achieve the single European competitive market and could help the European Commission in its task to insure the effective implementation of the current legal framework.
At the beginning CEZ, a. s. would like to point out that the Czech Republic fulfilled the requirements of the second 2003/54/EC Directive more than a year in advance. As of 1 January 2006 the market was fully liberalized and the unbundling obligation accomplished not just in its letter but also in its spirit. In the case of CEZ, a. s., this represented a key period during which the company was significantly restructured in order to implement EU and national legislation.

II. General Remarks to the draft ERGEG Guidelines
CEZ, a. s. (hereinafter referred to as “CEZ”) considers, contrary to the European Commission and ERGEG, that the effective separation of transmission and distribution from the other activities can be achieved without ownership unbundling of the assets. CEZ also takes the view that the main reason why the liberalised electricity market brings less benefits to its final customers than expected is primarily the lack of grid connections and the fact that the transmission capacity is not effectively used. It should be also noted that in the current situation the fundamental axiom of the market economy, i.e. surplus of supply over demand, is missing and that we witness the increasing lack of production sources. Subsequently, the expectations resulting from the free and effective competition in the liberalised electricity market are not fulfilled.
That is why the guidelines should focus more actively on efficient TSO’s co-operation in order to maximize available cross-border capacities.

In this context CEZ points out that the flow-based method used in yearly and monthly capacity allocation which is tested in some regions may lead, on the contrary, to decline in available capacity for trading. Thus, the risks for traders increase and the possibility to create a single electricity market decreases. Therefore, this method is not suitable at all for yearly and monthly use.

CEZ considers as important the following requirements:

· Daily updating of TSO’s tradable capacity and putting it into auctions (to eliminate the influence of the wind power plants in their locations, thus not to transfer their negative influence on the other market players),
· Consistent netting, 

· To introduce intraday scheme for cross-border trading, 

· Cancellation of long-term contracts.
These principles would lead to faster interconnection of national grids and markets.

CEZ takes the view that these guidelines should lead to better coordination of individual TSO’s, as far as their co-operation and necessary investments into cross-border interconnections are concerned. The key to the functional electricity market is „the joint interconnected transmission system within the EU“. The term „joint“ does not imply the ownership separation of assets - where there are more separately owned and mutually not interconnected and de facto competing TSO’s - but the sufficient interconnection and free management of the EU transmission system. 

As regards the distribution systems CEZ see the solution in consistent and effective application of 2003/54/EC Directive (hereinafter referred to as “directive”) in all EU member states and under the European Commission’s supervision. The main reason is inter alia the fact that in all former communist states the privatisation of the assets has been recently realised or is in progress. The ownership unbundling 
is such a major change that could jeopardize those privatisations. Such a situation would decelerate development of the electricity and gas sector especially in new member states.
To meet ownership unbundling requirements would be costly and the investments connected to already implemented legal unbundling could become stranded costs and the investors would surely want to get them back. Especially the requirements of separated IS, call centres and some services could work against the final customers’ interests. CEZ takes the view that it would be a step back in existing level of services.

III.
Comments of CEZ on specific issues

a) ERGEG Questions summarising the Guidelines

1. 
Do you think that these Guidelines are sufficient to guarantee a level playing field in view of vertically integrated companies?
CEZ considers that the obligations contained in the directive should be primarily guaranteed by the effective application of the directive and its consistent enforceability by the European Commission. In its general view CEZ appreciates the effort of ERGEG to develop these guidelines. Nevertheless, according to CEZ it is too early to evaluate the impact of legal unbundling as regards the equal treatment of all interested parties by distribution network operators. In several member states the obligation of legal unbundling has not still been implemented due to the fact that the directive imposes July 2007 as the deadline for its implementation. Nowadays the companies are just in progress of its implementation or they have just finished it. It leads to several problems. Running processes have to be changed to the new ones. Very probably it would cause new problems for network users. Difficulties with changes in organization and thus the need of certain time period to tune-up the processes can lead to dissatisfaction of network users. This dissatisfaction is often misunderstood as discriminatory behaviour. To make the customers/network users satisfied CEZ believes that further changes of requirements would have negative impact  on network operators. Subsequently, it follows that CEZ believes that at this moment the adoption of new legislation would be premature.
The fundamental conditions for equal treatment are market processes, well fixed in the legislation, namely:
· Connection to network

· Transparent long-term predictable prices of the regulated activities (distribution and transmission) 

· Clear trading rules

· Stable rules for the cross-border trading 

· Change of supplier

· Separation of all supplementary services from the electricity market (so that those services would not influence the market)

In this regard CEZ would like to point out that the major requirements resulting from the guidelines are already partly accomplished within the whole CEZ Group and the Czech Republic.

2. 
Are unbundling requirements already today included in Corporate Governance Guidelines or your Quality Management Systems? Do you think that these measures may harmonize implementation of unbundling in Europe?
Many requirements contained in guidelines have already been included in „Code of behaviour to the final customers“, issued by CEZ Prodej, a. s., the sales company vertically integrated into CEZ Group. Many issues are also contained in the Compliance Program (CP) issued by CEZ Distribuce, a. s., the distribution company vertically integrated into CEZ Group.
3. 
Does unbundling in your view necessitate a restriction of information flows to the mother company further than those necessary for a pure financial investor? Do you experience conflicts of governance regulations in your country with unbundling requirements? Would it be possible to install trustees who act on behalf of the mother company (investor) in supervisory boards and who are to protect financial interests of the investor without disclosing commercial information to the mother company?
CEZ considers that further restrictions are not necessary. The implementation of several proposals would lead to the violation of the existing Czech legislation. The members of Supervisory board play the role of trustees in our conditions. On the contrary, CEZ considers that the core of unbundling can be seen in not interfering into the operating management of the distribution company. The interest of the owner is to supervise the security of his investment, i.e. the financial plan as well as its accomplishment and the equivalent instruments (the most important part of which is the investment plan), without substantial risk to have return of his investments. 

4. 
Do you think that these rules can guarantee the independence of the management and employees? Or do you think that the possibility for management and employees to be assigned to the network company and the back to the competitive business after some time as part of the internal career should be prohibited?
CEZ believes that the existing rules can guarantee the independence of the management and employees. However, the proposed prohibition does not seem necessary due to the fact that all key employees sign competition clause that should guard the interests of stakeholders against misusing. Non-compliance with those clauses and the unauthorised disclosure of information may be regarded as a crime under the Czech criminal legislation. 

b) Remarks to separate Guidelines
G08: 
The assignment conditions:
a) 
 During the period of assignment, the employee shall be subject only to the authority of the management of the regulated entity
b) 
Wages and incentives are exclusively based on the results of the system operator. 
c) 
 Promotions and sanctions during the assignment can be only decided by the management of the system operator
d) 
 The management of the system operator shall not be dismissed without prior justification. The justification is based on network issues and shall be notified to the regulator
e) 
The conditions of the return of an employee of the system operator to an affiliated company shall mention the problems related to the disclosure of commercially sensitive information acquired during his/her previous assignment 
f) 
For the implementation of point 3e, the employment contract shall foresee that if the employee had access to commercially sensitive information a period of work without access to such information shall be imposed. If necessary, some functions in the vertically integrated company can be temporarily forbidden depending on the task he will have to deal with .

g) 
If the duration of the assignment of the executive director of the regulated department/entity is modified, the modification must sent by the regulated department/entity to the regulator for an a priori opinion 
CEZ takes the view that the conditions under d) and g) would violate the existing Czech legislation in force. In the condition under f) the following part „If necessary, some functions in the vertically integrated company can be temporarily forbidden“ does not seem very clear and needs further explanation.
CEZ considers that in case of change of the executive director of the regulated department/entity, the regulator could receive such information in advance. Nevertheless, its opinion would have no legally binding effect. 

G09: 
Network companies shall have their own identity; nothing shall imply a link from the system operator to the supply business. This involves clearly separate branding strategies, communication policies, and separate contact routes to the network and supply business such as separate telephone numbers, separate call centres and home pages (including transparent linking policies)
CEZ believes that the requirement to separate marks, communications, contact channels – phones, call centres, home pages should be evaluated taking into account the additional costs versus real effects resulting from the separation. As to the proposal, CEZ has already separated the home pages as this is the only requirement that does not bring high additional costs.
Any other separation would bring an increase in costs that would be paid by the customers and the effect for the customers would not correspond to the additional costs he would have to pay for.
The problem of common call centres is already addressed in European Commission’s Note “Practical measures for distribution resulting from the opening up to competition (16/01/2004) – in the part Distribution:

„A system for providing more detailed information, via a telephone help line to provide information and deal with requests, may be set up by the distribution system operator and/or also at the various suppliers. The consumer must receive a personal reply to a specific request.“
The other European Commission’s note on the unbundling regime (16/01/2004) that forms together with the directive the basis for this draft, states:
„ If common services are permitted it shall be required in any case that certain conditions are fulfilled, to reduce competition concerns and exclude conflicts of interest:
-
any cross subsidies being either given to or received by the network business are excluded; the ensure this, the service shall be provided at market conditions, which shall be laid down in a contractual arrangement between the company providing the common service and the beneficiary company,

-
common services shall normally be operated and managed outside the network business – i.e. by the related supply company or, even better, a holding company - unless the network is the predominant user.“
According to the European Commission’s aforementioned note CEZ uses a common call centre that is operated by an independent company CEZ Zákaznické služby, the customer service company vertically integrated into CEZ Group. This company provides the call centre services for both electricity supply and distribution. Hence, the customers receive better and interconnected information and it leads to lower costs in comparison to the situation where two separate call centres exist. 

G16: 
The supervisory board may approve the global amount of investments but must not be consulted on any individual investment, whatever its cost.
It is a common view that the Supervisory board can approve the investments above certain amount similarly to other interconnected companies. The amount is fixed according to operating necessities of the company. 

Due to the different conditions in individual EU member states CEZ proposes to let the power to regulate the question of the individual investments to national regulators (whether it is possible as such and if yes, which is the relevant amount of the investment).

G24: 
The best practice to comply with these requirements would be to separate databases for the network and competitive business. This would allow each market participant to have equal access to information.
The requirement to separate different activities and businesses have to be assessed as a whole, taking into account the additional costs versus real effects that such a separation could practically bring. 

This proposal is contradictory to the aforementioned European Commission’s note on the unbundling regime. 

c) Remarks to the disclosure of information – „Chinese walls“
The rules for functional unbundling are completed by the obligation for TSO and DSO to assure a disclosure of sensitive business information (e.g. § 12 and 16 of the electricity directive).

This excludes for example unlimited access of the supply staff into databases containing information that could bring commercial advantage such as detailed information on existing or future network users. This does not mean the necessity to create separate database systems, but access rights must be clearly defined and limited to meet the requirement of information disclosure.
According to CEZ the creation of further separate database systems would bring additional costs that would have to be paid by the final customers and the effects for the customers would not correspond to the additional costs he would have to pay for.
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